
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff,

-against-

WESTERN ELECTRIC COMPANY, INC.,
and AMERICAN TELEPHONE AND
TELEGRAPH COMPANY,

Defendants.

Civ. Act. No. 82-0192 (HHG)

APPLICAnON FOR EAS WAIVER

Bell Atlantic-West Virginia requests that the Department move the Court

for an order pennitting Bell Atlantic to provide extended area service between its Mason,

West Virginia, exchang~ and the exchanges serving Pomeroy and Middleport, Ohio. The

Mason exchange is in the Charleston LATA, and t!le Ohio towns are in the Columbus

LATA.

The West Virginia Public Service Commission has found that there is a

"substantial and significant community of interest" among the people in these towns along

the Ohio River. 1 This conclusion was based upon a substantial record and was reached

after public hearings in the affected communities. The relevant facts are detailed by the

Town o/Mason v. e&p Tel. Co., Case No. 92-1188-T-C, Order at 25 (W.
Va. P.S.C. Jan. 2, 1995).
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PSC in five pages of discussion and findings of fact in the attached order. The

Commission found that these towns are in reality "one large consolidated community" in

which as many as half the people live in one state and work in the other.2 Residents

testified that they made interLATA calls of five miles or less several times each day to

reach jobs, families, schools and friends.

The fact that these calling patterns resulted in large numbers of interLATA

toll calls was found to have a particularly adverse effect on schools, health care institutions

and other public service agencies. The Commission concluded that "all of the schools

must accommodate high telephone bills in their budgets due to the lack of local calling

between the four communities."J Similarly, hospitals and other medical facilities

"experience high long distance calling expenses, due to the current configuration of the

existing LATA boundary, even though most of the residents of the area and their patients

live within a ten mile radius of each other.,,4 Fire departments likewise "experience

frequent long distance calling expense."~

The Court has granted similar relief for West Virginia reside: . ':~ past,

including approval of an extended area serving arrangement between Bell Atlantic's

Keyser exchange and GTE's Burlington and Port Ashby exchanges that is comparable to

the relief requested here.6

2

J

Id at 21.

Id

Id at 22.

Id
6 United States v. Western E/ec. Co., Civ. No. 82-0192 (HHG), Order

(D.D.C. Sept. 26, 1990). But see United States v. GTE Corp., Civ. Act. No. 83-1298
(HHG), Memorandum and Order (D.D.C. Dec. 17, 1993)(denying GTE request for
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For these reasons and those set out in the PSC's order, Bell Atlantic

respectfully requests that the Department ask the Court to sign the attached proposed

order.

Respectfully submitted,

Ofcounsel
David B. Frost

December 4, 1995

Attorney for Bell Atlantic-West Virginia

1133 20th Street, N.W.
Washington, D.C. 20036
(202) 392-1497

approval ofWest Virginia EAS arrangement apparently because of lack of sufficient
community of interest showing).



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff,

-against-

WESTERN ELECTRIC COMPANY, INC.,
and AMERICAN TELEPHONE AND
TELEGRAPH COMPANY,

Defendants.

ORDER

Civ. Act. No. 82-0192 (HHG)

Upon the motion ofthe United States, dated __--', 1995, and the entire

record herein, it is hereby

ORDERED that Bell Atlantic may provide extended area service between

its Mason exchange and the exchanges serving Pomeroy and Middleport, Ohio

Harold H. Greene
United States District Judge

Dated:



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

CHARLESTON

,

! ISTATE CF WEST vm::iINIA,
i

I!cotJN'IY OF KANAWHA, t~it:

I, HO'JARD M. aJNNJ1GW1, E:xecutive Secretary of the Public Service

Ccmnission of West Virginia, certify that the attached is a true and CCItl'lete <::qJy of

an order entered by the carmissien on Dece!ttler 13, 1994, in case No. 92-1188-'I\-C,

.entitled '!'om of Hasen v. 'l1le O1ee:ap:aake and Potarac Telephone eatpany of West Virginia,

land Contel of West Virginia, Inc., as the sane appears on file and of record in my

ffice.

Given under my hand and the seal of 'l1le Public Service Ccmni.ssion

of West Virginia, in the City of Charleston, West Virginia, this 8th day of Noveni:ler

II
I
I

:1995.

I
i

I

I,
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

CHARLESTON

Entered: :ece!:".be:- B. 1994

CASE NO. 92-1188-T-C

TOWN OF MASON, a municipal corporation;
and numerous residents thereof,

Complainants,

v.

THE CHESAPEAKE AND POTOMAC TELEPHONE COMPANY
OF WEST VIRGINIA, a corporation; ~~d CONTEL
OF WEST VIRGINIA, INC., dba GTE WEST VIRGINIA,

Defendants.

CASE NO. 93-0223-T-C

.ILE E. CHANEY, doing business as CHANEY
INSURANCE AGENCY, et al.

Complainants,

v.

GTE SOUTH, INCORPORATED,
a public utility,

Defendants.

RECOMMENDED DECISION

PROCEDURE

, CASE NO. 92-1188-T-C

FINAL

: I
I On December 3, 1992, the Town of Mason (Town or Mason), a municipal

:1
,I corporation, Mason County, and numerous resic1ents of the Town of Mason,

filed a duly verified formal complaint against The Chesapeake and Potomac
Telephone Company of West Virginia (C&P) and Contel of West Virginia,
Inc., dba GTE of West Virginia (GTE West Virginia), both public utilities
roviding telephone service. As set forth in the complaint, the Town of

~ason and the various residents of the Town were requesting that C&P and
GTE West Virginia take measures to reconfigure their local exchanges to
eliminate long distance charges between the 773 and 882 exchanges in West I
virginia, which correspond to the Town of Mason and the benc1 area of I'

,I I



Aason County, and the 922 exchange in Ohio, which corresponds to the
Middleport-Pomeroy area of Ohio. This complaint case wa. de.ignated as
Case No. 92-1188-T-C.

On December 14, 1992, GTE West Virginia filed it. an.wer to the
complaint and a motion to dismiss that complaint. According to the
answer and motion, since the requested relief would require the configu
ration of interstate toll calls, GTE We.t Virginia ob.erved that the
Commission was without jurisdiction to grant the relief requested by the
Town and the residents of the Town. GTE West Virginia also observed that
the requested provision of interexchange toll free calling would effec
tively require GTE West Virginia to violate the provision. of a consent
decree entered before the United States District Court for the District
of Columbia in United States v. GTE Corporation, Docket No. 83-1298,
which prohibited Contel from engaging in interexchange telecommunica
tions. In order to provide the service requested by the Town of Mason,
Contel would have to successfully petition the appropriate courts for a
wai ver of the consent decree to be able to provide interexchange tele
phone service between Mason, West Virginia, and the Middleport-Pomeroy
area of 0n.l.o.

Also, on December 14, 1992, C'P filed a response to the formal
complaint, similarly indicating that it wa. prohibited from prOViding the
interstate telecommunication service requested by the complaint and
noting that the Commission was without jurisdiction to grant the request-

1 relief.

By order entered on January 7, 1993, the Commission referred Case
No. 92-1188-T-C to the Division of Administrative Law JUdges for process
ing and mandated that a recommended decision be rendered on or before
July 1, 1993.

By order entered on February 3, 1993, Administrative Law Judge
Robert F. Williams deferred ruling upon the motions filed by C'P and GTE
West Virginia to dismiss the complaint for lack of juriSdiction, until I

COlM'liss ion Staf f submitted its recommendation in the proceeding. In the i
l

l\

event that the ALJ ultimately determined that the Commission lacked the
requisite jurisdiction and authority to grant the requested relief, the II

ALJ indicated that the case would be dismissed by further order. Howev
er, the ALJ tentatively scheduled the matter for hearing to be conducted I

on April 15, 19'3, in Point Pleasant, West Virginia.

On April 2, 1993, Commission Staff filed a Final Joint Staff Memo
randum in this cas.. In its recommendation; Commission Staff recommended
that the complaint in Ca.e No. 92-1188-T-C be dismis.ed, without prej~

dice. In its Memorandum, Commission Staff observed that GTE South had
earlier agreed to seek a waiver from the United State. District Court
which would allow for local calling tor GTE South's Paw Paw exchange and
c,P's Berkeley Springs exchange [as a result of the aecommended Decision
-~tered in Case No. 92-0576-T-C]. The United Stat•• Department of
_Jstice had filed a document in opposition to GTE South's requested \
waiver on March 29, 1993. Since the relief sought in the Town of Mason's
complaint would be, in many ways, more extraordinary than the rei iet \
sought by GTE South concerning the Paw Paw exchange and the Berkeley I



-- springs exchange, COllUllission Staff recommended that any action on the
Town of Masonls case be deferred until those concerns have been resolved
in the appropriate courts.

On April 1, 1993, Judge Williams entered a Recommended Decision in
Case No. 92-1188-T-C, dismissing the proceeding for lack of Commission
jurisdiction to grant the requested relief. As noted by JUdge Williams,
the complaint filed by the Town of Mason was clearly seeking the Commis
sion I s assistance to make interstate calls between the 922 exchange in
Ohio and the 713 and 882 exchanges in West Virginia as local calls, as
opposed to interstate toll calls. Judge Williams noted that the Commis
sion lacks any authority to regulate interstate calling, which is the
exclusive domain of the Federal Communications Commission (FCC). Since
t.he Commission lacked authority to regulate interstate calling, Judge
Williams was of the opinion that the Commission would lack any conceiv
able authority to require a common carrier within its jurisdiction to
seek any interstate calling plans or a ~aiv.r of any r.strictions on its
interstate operating authority. Therefor., JUdg. Willi.... granted the
motions of C&P and GTE West Virginia to dis.iss the Town of Mason's
complaint, without prejudice, for lack of Commission jurisdiction. By
Procedural Order entered on that same date, JUdge Willi... also cancelled
the hearing tentatively scheduled for April 15, 1993. Judge Williams'

I,Ii Recommended Decision in Case No. 92-1l88-T-C became a final order of the
[ Public Service Commission, without exceptions having been filed in

response thereto, on April 27, 1993.

On April 30, 1993, Commission Staff filed a petition for reconsider
ation of Judge Williams' final order in Case No. 92-1188-T-C. According
to the petition for reconsideration, shortly after the period for filing
exceptions to Judge Williams' Recommended Decision had expired, Commis
sion Staff learned frOID Staff members of the PUblic Utilities Commission
of Ohio (PUCO) that a solution to the problems raised by the Town of
Mason could still be possible. Commiasion Staff had learr-:t that the
PUCO planned to initiate a proceeding on that issue in the very near
future; however, PUCO Staff members indicated that such a proceeding
could take up to five or six months. According to the petition for
reconsideration, in light of the planned activity by the Public Utilities
Commission of Ohio, Commission Staff felt that it would be in the best
interest for the Commission to reconsider the recommended decision which
became final on April 27, 1993, and Commission Staff urged the Commission
to reverse that part of the April 7, 1993 Recommended Decision which
concluded that the Commission had no jurisdiction over the matters raised
in the Town' 5 complaint. While the petition for reconsideration noted
that the Public Service Commission of West Virginia, acting alone, had no
authority to direct the involved local exchange carriers to seek waivers
that would allow for the provision of interstate service, a joint effort
on the part of the Public Service Commission of W.st Virginia and the
Public Utilities Commission of Ohio could properly direct that such
actions be taken. Commission Staff recommended that, once the Commission
reconsider the jurisdictional issue, the instant complaint be returned to
t Commission's open docket pending further recolDlll8ndations from Staff
r ... ojarding steps to be taken and the time necessary to complete those
procedures.

I

\1



On July 8, 1993, the Commission issued an order granting Commission
Staff's petition for reopening. The Commission requir.d Commission Staff
to file, within thirty (30) days of the date of the Commission's order, a
memorandum outlining how Commission Staff intended to proceed toward
achieving a solution for the case at bar. However, the Commission's
order did not specifically address the jurisdictional issues raised by
Commission Staff in its petition for reconsideration. Rather, the
Commission I s order simply reopened Case No. 92-1188-T-C and directed
Commission Staff to file the appropriate memorandum.

CASE NO. 93-0223-T-C

On March 18, 1993, Nile C. Chaney, doing business as Chaney Insur
ance Agency, and approximately 357 other residents of the Fort Ashby
area, Mineral County, filed a formal complaint, duly verified, against
G':'"-, South, Incorporated (GTE south). The Fort Ashby residents and
businesses complained of being unable to call locally between the
Cumberland, Maryland, area and all areas in between, although Cumberland
was less than eight air miles from Fort Ashby. The complaint asserted
that this lack of local communication to the economic, educational and
emergency center for the Fort Ashby area has been detrimental to resi
dents and businesses and has been a hindrance to economic growth. The
residents also complain of being unable to call the Frankfort High School
and the new Frankfort Middle School as local calls, although those
chools are apprOXimately two air miles from Fort Ashby. The Complain

cints requested that they be permitted to call the CWllberland, Maryland
exchanges locally, especially exchanges 722, 724, 777, 759 and 729. The
Complainants also indicated that priority should be given to allowing
them to call the West Virginia areas with the telephone prefixes 726 and
738 as local calls. Mr. Chaney'S complaint was designated as Case No.
93-0223-T-C.

By order t::iltered on March 19, 1993, GTE South was directed to
satisfy the complaint or make answer thereto, in writing, within ten days
of the service upon it be certified mail of a copy of the complaint and a
copy of the Commission' s order. The order further stated that, after
receipt of the answer or default in the filing thereof, the Commission
would proceed to investigate the matters set forth in the complaint in
such manner and by such .eans as may be deemed proper.

On March 22, 1993, the Mineral County Development Authority filed a
letter in support of the Fort Ashby residents' complaint against GTE
South.

On April 2, 1993, GTE South filed its answer to the complaint. As
set forth in the answer, the Complainants are seeking a local calling
plan that would permit Fort Ashby residents to call the Cum.berland,

i',I Maryland (722, 724, 777, 759 and 729 prefixes), as well as Ridgeley, West
II Virginia (726 and 738 prefixes). GTE South requested that the Commission

ismiss the complaint. According to the answer, the Complainants are
Ii requesting that GTE South provide them with local calling to West Virgin-
II ia and Maryland exchanges which are served by C'P. Calla from Fort Ashby \

i to those non-GTE South exchanges are interLATA in nature and, in the easel

II I



of the Cumberland exchange, are interstate, as well as interLATA. GTE
South is subject to a Federal consent decree forbidding it to engage in
interexchange telecommunications, entered in United States v. GTE Corpo
ration, Docket No. 83-1298 (D.D.C.). The requested relief would cause
GTE South to violate Federal law. According to the answer, the Commis
sion is without jurisdiction to grant the remedy sought in the complaint. I

The answer also noted that GTE South is aware of Fort Ashby's long
standing interest in expanded local calling to Ridgeley and Cumberland.
To that end, in September of 1992, GTE South petitioned the United States
District Court for the District of Columbia, which administers the
consent decr.e, to permit interLATA expanded local calling between Fort
Ashby and Ridgeley, West Virginia. The Court denied the request on
November 6, 1992, after the United States Department of Justice was
unable to conclude that there was sufficient need for further expansion
of th p Fort Ashby calling scope to include the Ridgeley exchange.

The answer asserted that the instant complaint encompassed an area
much larger than that involved 1n the previous Fort Ashby-Ridgeley waiver
request. Since the Court found insufficient justification to permi t
interLATA calling even to one additional West Virginia exchange, GTE
South believes that it is unlikely that the Court would grant a waiver
for a further expansion to multiple exchange. in both West Virginia and
Maryland without extraordinarily strong justification. The Fort Ashby
'ustomers and other interested parties, with the Commission' s endorse
.ent, would need to demonstrate such a justification before GTE South

could again petition the Court for a waiver.

In view of the jurisdictional problems associated with the com- I
plaint, and the Complainants failure to state a violation on GTE South's \
part of any West Virginia law, any rules, regulations or orders of the II
Commiss ion, or any of the Company's tari f fs or service rules, GTE South ;1

reques~ed that the Commission dismiss the complaint with ~ .lice.

On April 5, 1993, the Mineral County Commission filed a letter
support of the Fort Ashby residents' complaint.

On May 17, 1993, Staff Attorney Steven Hamula filed the Initial
Joint Staff Memorandum in this proceeding. While Commission Staff agreed
with GTE South's general assessment concerning the difficulties associat
ed with securing a waiver from the United States District Court, Commis
sion Staff was not prepared to concede that the matter should simply be
dismissed and the Staff Attorney noted that other cases involving re
quests for a similar course of action were still on-going. Commission
Staff acknowledged that it appeared to be more difficult at this time to
secure waivers from the United States District Court, because the United
States Department of Justice has becofue increasingly more opposed to the
granting of waiver requests. Commission Staff recommended that the case
be held in abeyance pending the completion of on-going Staff activities
egarding the }urisdictional problems posed by the interstate aspect of

chis complaint, as well as with efforts to alleviate the difficulties II
which have arisen as a result of the U. S. Department of Justice's oppos i - :1
tion to the expansion of interLATA local calling. Commiss ion Sta f f \1

II

II
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recommended that the Co_iss ion retain the case pending the receipt of
additional Staff recommendations.

CONSOLIDATION OF CASES

On August 9, 1993, Staff Attorney Steven Hamula filed what wa.
titled a "Responsive Joint Staff Memorandum" in the.e ca••• , as well a.
Case No. 92-0S76-T-C, a similar proceeding. Attached to Mr. Hamula'.
Memorandum were two exhibit. which explained the Staff plan which wa.
required to be filed by the Commission'S order of July 8, 1993, in Case
No. 92-11BB-T-C. According to the Staff Memorandum, the United States
Department of Justice apparently is of the opinion and beli.f that LATA
waivers should not be granted for optional extended area service. Appar
ently the Un! ted States Department of Justice feels that GTE South'.
Local Calling Plan and C,P's Winfield Plan are optional EAS plans. While \
Staff dis~qrees with the Department of J~stice'. a•••••m.nt, there
appears to be little hope of convincing the Department of Ju.tice that it
is in error. Accordingly, Commission Staff has decided to try a differ
ent approach in a renew.d effort to procure the .xpan.ion of the local
calling areas for the Mason/N.w Haven, Fort ~hby and Paw Paw area•.
Commission Staff suggest.d the addition of a flat-rat. non-optional EAS,
so that the desired interLATA local area calling would be provided.

Attachment A to the Staff Memorandum show. the present local calling
~tions for C'P' s Berkeley Spring. exchange. Attactulent B illu.trate.

the Staff proposal. Commi•• ion Staff simply added flat rate calling from
Berkeley Springs to GTE South's Paw Paw exchange for each of the Berkeley
Springs options. The same procedure would .imultaneously be done for GTE
South's Paw Paw exchange. Since the Staff proposal puts into place

I traditional, non-optional flat rate EAS between the Paw Paw and Berkeley
Springs exchanges, Commis.ion Staff believe. that the United State.
Department of Justic- .ld be hard pressed to oppo.e it on the grounds
that it is non-optional. Commission Staff also believes that similar
proposals could be implemented in the Ma.on-New Haven and Fort
Ashby/Ridgeley/Cumberland calling areas as well. Commis.ion Staff recom
mended that Case Nos. 92-11B8-T-C and 9J-022J-T-C be referred to the
Division of Administrative Law JUdges and set for hearing in the affected
communities for the purpo.e of gathering evidence on which to authorize
the implementation of Staff's proposal. Staff also recommended that Case
No. 92-0S76-T-C be reopened and revisited for a similar purpo.e.

On August 14, 1993, C'P filed a response to the aesponsive Joint
Staff Memorandum. Initially, C'P noted that it had absolutely no data to
support an argument that the service that has been requested should be
provided. More importantly, C'P believes that the Staff plan is ill-ad
v~sed and totally inconsistent with the local service repricing plan

I authorized in Case No. 90-6lJ-T-C, ~ al., and SUbsequently adopted by
ii nearly all of the other local exchange carriers in West Virginia. To
:1 ~fer a flat-rate EAS service, as a part of the thrifty caller plan or

_ommunity caller plan, to selected exchanges would be clearly discrimina-
;Ii tory to other thrifty caller and community caller custo.ers who would

1ike to have an exchange added for a fee of $0.50, and IUde a part 0 f I

I: their flat-rate call in.. area. The local service pric~nC) plan would t all II



GTE South also stated that it had a problem complying with Staff's
proposal from a technical standpoint. GTE South's LCP customer options
are identified by the bi •••. ~ system rather than the switch data _.. ~d.
GTE South would have to make major modifications to ita bi:ling system to
accommodate deviations from the basic options which currently reside in
the billing codes. GTE South is uncertain if the modifications are
possible under the current LCP billing format.

apart if this fragmentation was allowed to commence. According to C&P,
any plan by the Public Service Commission of West Virginia, the Ohio
Public Utilities Commission or the customers in the affected areas to
make such service available should insure that it does not disturb the
principles involved in C,P's local service repricing plan and provide C&P
with sufficient revenues to cover the cost to C'P for providing the
service. C&P also cited its support for the Recommended Decision previ
ously issued in Case No. 92-1188-T-C.

On August 17, 1993, GTE South filed its response to the Responsive
Joint Staff Memorandum. GTE South also asserted that the Staff plan
totally undermined the local calling plan concept. According to GTE
South, to propose that an Option 1 customer could call an exchange miles
away at no charge, while having to pay usage charges for a call to a
next-door neighbor is illogical. Further, the proposed charge of $0.50
per month is based on no known study and establishes a new rate structure
for LCP which deviates from a long-standing objective of statewide
uniform rates for the various LCP options. GTE South also asserted that
the proposal discriminates against those customers who subscribe to
Options 1 and 2 for the obvious reason, to choose a low-cost plan which
best suits their calling habits. GTE South noted that C'P and GTE South,
as well as other LECs, have implemented a statewide calling plan with
fundamental concepts applicable to all companies and all customers. This
has been adhered to, with over 85' of West Virginia'S telephone customers
~urrently assigned to a Winfield or LCP-type plan. To deviate from the
jasic concept would cause customer confusion across the state. Both GTE
South and C&P implemented the Winfield Plan based on clearly defined
parameters, which resulted in the uniform statewide plan that the custom-
ers enjoy and understand. \

II
\
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GTE South also objected to Staff's proposal that a hearing be con- 1\

ducted in the affected communities. According to GTE South, it has 1\

already been clearly displayed that the communities, as well as GTE \
South, strongly support the expansion of local calling areas across the
LATA boundaries in question. GTE South has never voiced objection to
that expansion and has taken the initiative to file several requests,
clarifying documents and affidavits with the United States Department of
Justice in an attempt to gain approval for calling scope expansion. GTE
South encouraged the Commission to reject the Staff proposal and consider
other, more reasonable alternatives. According to GTE South, the Staff
proposal provides no basis for any further proceedings before the Commis-

ion in any of.the three cases, since such proceedings would only waste
Commission and Company time and resources, since it is virtually certain
that the United States District Court would ultimately reject the Staff
plan. GTE South recommended that Commiss ion Staf f pursue discus s lons
with the Department of Jus~ice if it continue. to believe its proposal

II
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,las merit. Accoraing to GTE South, if it fil•• another waiv.r request
bas.a on a propos.l that tails to satisty the concern. of the Dep.rtment
of Justice ana the United St.t.. Di.trict Court .bout ••••ur.d EAS, it
will only harm GTE South'. creaibility ana the Commi•• ion'. credibility
before the court.

On November 23, 1993, the Public S.rvice Commission issued an order
referring all three proce.dings to the Division of Administrative Law
Judges for a hearing on the merits of the St.ff proposal, with a recom
mended decision to be entered on or before Jun. 6, 1994.

On February 1, 1994, the undersigned Administrative Law JUdge issued
a Procedural Order in this m.tt.r, scheduling th.s. proceedings for
hearing to be held in the Commis.ion's He.ring Room, Public Service
Commission Building, 201 Brooks Stre.t, Charleston, West Virginia, on
March 21, 1994, at 9:30 a.m., .nd to continu. on each succe.sive weekday
thereafter until concluded. Additionally, the ALJ directed the filing of
prepared direct and rebuttal te.timony. The purpo.e of the h••ring, as
stated in the February 1, 1994 Proc.dural Order, wa. to h.ar testimony on
the merits of the Staff proposal r.garding a flat-rate non-optional
Extended Area Service for the calling area. which are the .ubject of the
three cases which are the subj.ct of this proceeding. The he.ring was
scheduled specifically in re.pon.e to the Commi•• ion' s Order of Novem
ber 23, 1993, reopening all three proceedings .nd ~.f.rring them to the
Oivision of Administrative L.w Judg•• for a hearing on the merits of the

taff proposal, with a recollUllend.d d.cision to be ent.red on or before
June 6, 1994.

The Febru.ry 1, 1994 Order noted that it would not be efficient or
rea.onable at this tim. to attempt to g.nerate a record to support commu- I
nity of interest arqument. for the thr.e calling .rea. covered by these \
consolidated complaints. Rather, the ALJ d.t.rmin.d that admini.trative

',Ieff iciency dictated that argum.nts over a basic pl.n to be pr.~.nted to "
the United States DeDartm.nt of Ju.tice and the United St.t•• District
Court for the District of Columbia be addre••ed fir.t. If a suitable
accommodation between the defend.nt telephone comp.nies .nd Commission
Staff could be re.ched over .n appropri.te pl.n to be pr.sented to those
two federal bodies, it would then be appropri.te tor the Commission to
ei ther reopen the.e proce.ding. for further he.ring. in the affected
communities, or for Co_i•• ion Staff to petition the Commi.sion for the

I institution ot a gener.l inve.tig.tion for the purpo.e of obtaining
, evidence on the communities of interest for the affected telephone ex

changes.

On Febru.ry 14, 1994, Nile E. Ch.n.y, doing busine•• as Chaney
If Insurance Agency, one of the n.med Compl.inant. in the complaint proceed

ings which are the subject of these con.olid.ted c•••• , filed • letter
with the Commission requesting. continuance of the hearing .et for March
21, 1994, due to • prior commitment in Florid. from March 16 until M.rch
'0, 1994.

I ti On Fiebhru·hrv p1Sb'li1994, the two defenc1.nt telephone comp.nie. filed
,I mo ons w t t e u c Service Commis.ion to ai••i •• the three proceed

ings for lack of subject m.tter jurisdiction by the Public Service
il
I,



commi.sion. The motions argued that the Commi.sion lack. juri.diction to
order the interstate Extended Area Service requested by the Complainants
in these proceedings. Further, the requ.sted Extended Area Service would
also cross LATA boundarie., and such interLATA EAS cannot be provided by
the Companielll without the approval of the United States District Court
for the District of Columbia. Accordingly, the Commission lacks the
requisi te authori ty to grant the requested relief. The Companies also
indicated that prolonging these proceedings, as they are presently
constituted, would fo.ter false hopes in mo.t or all of the Complainants.

By Procedural Order issued on February 16, 1994, the Administrative
Law Judge provisionally denied the two motions to dismiss filed by the
Defendant telephone companies. As noted by the ALJ, the Commi.sion had
never squarely addres.ed the i.sue of its juri.diction in these case. and

!I the ALJ acknowledged that the jurisdictional is.ue could be quite prob
lematic. However, the ALJ noted that the Divi.ion of Administrative Law
Judges ~ad been ord.red to hold a hearing on the.e matter., and, there

, fore, a hearing would be held.

With respect to the reque.t of Mr. Chaney, for a continuance and
I: rescheduling of the March 21, 1994 hearing, the ALJ d.t.rmined that such
I was inappropriate and unnecessary at this tim., sine. the is.u. of commu
i nity of interest for the local calling areas which are the subject of

II these proceedings would not be addr••••d at the March 21, 1994 h.aring.
~ather, the March 21, 1994 h.aring was being held solely to address the
eri ts of the Staff plan regarding flat-rate non-optional EAS for the

local calling area. at issue in the.e ca.e. and to receive the testimony
and objections of the Defendant tel.phone compani.s in response thereto.
The order noted that, if it is sUbs.qu.ntly determined that the Staff
plan is reasonable, or if an accommodation on an appropriate plan is
reached between Commission Staff and the telephone companies, it is
likely that hearings would be held in the appropriate areas to establish I,

a record and receive evidence on the appropriate communities of interest 'Ii
for the subject local calli~g areas.

The hearing set for March 21, 1994, was held as scheduled, with
Joseph J. Starsick, Jr., Esquire, appearing on 9.ehalf of Bell Atlantic- 1\'

West Virginia, Inc. (Bell Atlantic or BA-WV) ; John Philip Melick, !
Esquire, appearing on behalf of Citizens Utilities Company, doing busi- 1\

ness as ~itizens Telecommunications Company of West Virginia, Inc. I
(Citizens) ; Nile E. Chaney, Complainant, appearing pro !!;and Steven Ii
Hamula, Esquire, of the Commission's Legal Division, appearing on behalf \

, i
II

lBy Commission Order entered on January 25, 1994, the Public Service
Commission approved a revised tariff filed by the Chesapeake and Potomac
Telephone Company of W••t Virginia (C'P) changing its corporate name to
Bell Atlantic-West Virginia, Inc.

2 .
Citizens is the successor company to GTE South, Incorporated (GTE

South), and Contel of West Virginia, doing busine•• a. GTE West Virginia i
(Contel) . By Commission Order entered on November 29, 1993, the Publ ic \1

(Footnote Continued) II
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of Commission Staff. At the hearing, Commis.ion Staff, BA-WV and Citi
zens each presented the te.timony of one witne•• and each introduced two
exhibi ts into evidence, while Mr. Chaney pre.ented te.timony on his
behalf. At the conclusion of hearing, the partie. requested that the
Administrative Law Judge delay establishing a briefing schedule for the
issues regarding the Staff-proposed EAS plan and the telephone companies'
objections thereto, until a deci.ion is reached on the outstanding
motions to dismiss. The parties recommended that, if the motions to
dismiss are ultimately denied, the order denying those motions establish
a briefing schedule for the issues regarding the Staff EAS plan and the
Companies' responses.

On September 6, 1994, a Recommended Decision was issued in Case No.
93-0223-T-C, which resolved the portion of that complaint proceeding
involving the intr~.tate intraLATA dispute, wherein the Complainant had
requested that the local callinq area for the Fort Ashby exchange of
Citizens be extended to include SA-WV's Ridgeley exchange. As a result
of an agreement between the parties to these matters, Citizens had aqreed
to extend the local callinq area for its Fort Ashby exchange customers,
to include the BA-WV Ridgeley exchange effective January 1, 1995.
Citizens was directed to make the appropriate tariff filing to accomplish
that change no later than December 1, 1994.

On September 7, 1994, a Recommended Decision was is.ued in both of
~~e above-styled and numbered proceedings, on the outstanding motions to
lsmiss filed by Citizens and BA-WV. In that Reco...nded Decision, the

undersigned Administrative Law JUdge denied the motions to di••iss filed
on February 15, 1994, by Citizens and BA-W, on the basi. that, even
though a state regulatory authority has no jurisdiction to modify LATA

I
boundaries or to require local exchange companies to prOVide interstate
service, it is nevertheless appropriate and consistent with federal I

I. requirements for state regulatory authorities to conduct proceedings to :\
determine whether or not West Virginia communi ties whose local calling iareas are affected by LATA bOl.::1daries have a sufficient community of
interest with exchanges on the other s ide of those LATA boundaries to
justify a request to the United States Department of Justice and United
States District Court tor the District of Columbia for waivers from or
modifications of the existing LATA boundaries. Therefore, the Adminis- I

trative Law Judge determined that the Public Service Commission of West
Virginia had sufficient jurisdiction over the subject matter of these two
complaint proceedings to at least hold hearings on the community of
interest between the affected West Virginia communities on the one hand

(Footnote Continued)
Service Commission approved a joint petition for the purchase and
acquisition of all of the telephone utility ass.ts located in West
Virqinia of GTE South and Contel by Citizens. Aa a part of that
acquisition and purchase, Citizens agreed to step into the shoes of GTE

')uth and Contsl with respect to certain matters pending before the
-~ommission, including the subject matter of the instant complaints.
Accordingly, no further reference will be made at this time to GTE South,
other than slight references during testimony, and all references will be
to Citizens.

IL_____ ~



and the out-of-state telephone exchanges on the other hand and to deter
mine whether or not the Commission Staff proposal put forth in these
cases was appropriate.

Accordingly, in that Recommended Decision, a hearing schedule was
established for the purpose of conducting community of interest hearings
in the West Virginia communities which are the subject of these proceed
ings, with a community of interest hearing being scheduled in Mason, West
Virginia, on October 13, 1994, at 7:00 p.m., for the purpose of determin
ing the communi ty of interest between the BA-WV Mason exchange and the
Citizens New Haven exchange, on the one hand, and the Pomeroy, Ohio,
exchange of GTE North, on the o~her hand, and the cost to the two Defen
dants of establishing a service between those exchanges. A community of
interest hearing was scheduled to be held in Frankfort, West Virginia, on I
October 18, 1994, at 7:00 p.m., for the purpose of taking testimony and I

evidence regarding the community of in- arest between the Citizens Fort "
Ashby exchange and the Cumberland, Maryland, exchange of Bell Atlantic
Maryland. and the cost of establishing service between those two
exchanges. The Defendants were directed to file prepared testimony on
their cost estimates for establishing the services requested 1n these
proceedings on or before October 3, 1994. Commission Staff was given
leave to file a prepared response to that testimony on or before October
11, 1994. Further, a briefing schedule was established with respect to
the issues which were the subject of the March 21, 1994 hearing, i. e. ,

he appropriateness of the Staff-proposed EAS plan submitted in these
cases on August 9, 1993, and the objections of the Defendants thereto.
Initial briefs on those issues were to be filed on or before September
27, 1994, with reply briefs to be filed on or before October 7, 1994.

On September 21, 1994, BA-WV, by counsel, filed a letter with the
I Commission indicating that BA-WV and Commission Staff had 4greed that

Bell Atlantic would, at least initially, seek an appropriate waiver from
the United States Court for the District of Columbia in order to provide
the intraLATA service requested in Case No. 92-1188-T-C (Mason/Pomeroy)
under its "Winfield" plan. Thus, Bell Atlantic and Commission Staff were
in agreement that briefs were no longer necessary on the Staff's proposed
EAS plan, since the i.sue was now moot at least for the time being. Bell
Atlantic's counsel represented that Staff counsel had autborized him to
move that the briefing schedule set forth in the September 7, 1994
Recommended Decision on the Staff plan be vacated.

On September 22, 1994, Citizens filed provisional exceptions to the
September 7, 1994 Recommended Decision on the motions to dismiss.
Citizens stated that it would appear at the community of interest hear
ings scheduled for October 13 and 18, 1994, in Mason and Frankfort, West
Virginia, respectively, but, pending any further relief being provided to
the Complainants, Citizens indicated that it may wish to contest the

I Commission's jurisdiction to provide any such relief and, therefore,
~itizens reserved that right in its provisional exceptions.

On October 13, 1994, the Commission acknowledged the receipt of the
provisional exceptions filed by Citizens. The Commission expressed the
opinion that these proviSional exceptions were not exceptions as defined
in West Virginia Code S24-1-9, but, instead, were a reservation of a



specific issue by a party. Therefore, the COlllllission remanded these
matters to the Division of Administrative Law Judge. for further proceed-
ings on all outstanding issues.

None of the parties to these proceedings filed initial or reply
briefs with respect to the issues which were the subject of the March 21,
1994 hearing, i.e., the appropriateness of the Staff-propo.ed EAS plan
submi t ted 1n these cases on August 9, 1993, and the objections of the
Defendants thereto.

Citizens and BA-WV both filed prepared direct testimony on the
issues specified in the September 7, 1994 Recommended Decision on Octo
ber 3, 1994. Commission Staff filed responsive testimony to the Defen
dants' prepared testimony on October 11, 1994.

On October 11, 1994, the undersigned Administrative Law JUdge issued
a -. -..,cedura1 Order in this case, changing the location of the community
of interest hearing for Mason, West Virginia, fro. the Mason City Build
ing to the Mason Senior Citizens' Center, due to the anticipated atten- \
dance for the Mason community of interest hearing.

The community of interest hearing scheduled to be held in Mason, I
West Virginia, on October 13, 1994, was held as scheduled, in the Senior
Citizens' Center, Mason, West Virginia. Joseph J. Starsick, Jr.,
Esquire, appeared on behalf of BA-WV; John Philip Melick, Esquire,

ppeared on behalf of Citizens; and Steven Huula, Esquire, of the
~ommission's Legal Division, appeared on behalf of Commission Staff. No
specific appearances were entered on behalf of the Town of Mason. One
hundred and five (105) individuals from the Communities of Mason and New
Haven, West Virginia, and Pomeroy and Middleport, Ohio, signed the
attendance sheet although many more attended the hearing. Forty-four
(44) individuals made substantive statements on the record with respect
to their calling habits .nd their need for local calling across the LATA I,

boundary and state line between the two West Virginia communities on the
one hand and the two Ohio communities on the other hand. Additionally,
letters of support were filed by the County Commissions of Ma.on County,
West Virginia, and Meigs County, Ohio; the Mason County Area Chamber of
Commerce; Pleasant Valley Hospital; Peoples Bank; and Ohio Valley Super
markets of Gallipolis, Ohio, in addition to letters and petitions from
numerous individuals. Also, at the Mason hearing, the prefiled testimo
nies of BA-WV, Citizens and Commission Staff, submitted on October 3 and
October 11, 1994, were received into evidence, although some of those
exhibits are also pertinent to the Frankfort community of interest
hearing.

The community of interest hearing scheduled for October 18, 1994, at
Frankfort High School, near Short Gap, West Virginia, wa. held as sched
uled, with John Philip Melick, Esquire, appearing on behalf of Citizens,
and Steven Hamula, Esquire, appearing on behalf of Commission Staff. No
-~pearance was ~ntered by Bell Atlantic-West Virginia, Inc., since it is

.Jt involved in the Chaney complaint in Case No. 9 3-0223-T-C. Ni le E.
Chaney, the Complainant in Case No. 93-0223-T-C, appeared pro!!. I

I Additionally, approximately 290 individual. attended the Frankfort
i conununity of interest hearing, with 28 individuals IUking substantive

I'Ii



On November 4, 1994, the transcri~ts for the two community of
interest hearings held on October 13 and October 18, 1994, were filed at
the P~blic Service Commission. The transcript for the Mason community of

I interest hearing consists of 83 pages, while the transcript for the
,I Frankfort community of interest hearing consists of 106 pages.
,

PRELIMINARY MATTERS

On November 21, 1994, Commission Staff and Citizens Telecommunica
tions Company of West Virginia, Inc., each filed Initial Briefs. Both
'arties also filed Reply Briefs on November 30, 1994. Since Bell Atlan
_ie-West Virginia, Inc., agreed to make every effort to prOVide local
calling between its Mason, West Virginia exchange and Pomeroy, Ohio, it
did not file any briefs in Case No. 92-1188-T-C.

statements for the record. Letters of support were filed by the County
commission of Mineral county, West Virginia; the Mayor of CUmberland,
Maryland; and the Mineral County Oevelopment Authority. At the conclu
sion of hearing on october 18, 1994, the matters involved in both commu
nity of interest hearings were submitted for decision pending the filing
of the transcript and briefs.

On November 3, 1994, the undersigned Administrative Law Judge issued
a Procedural Order in this case, providing the parties with notice of a
briefing schedule for these cases, to the extent that the parties be
lieved that any further briefs needed to be filed on any remaining
issues, either jurisdictional or community of interest-oriented. The
Administrative Law Judge permitted the parties to file initial briefs in
these cases on or before November 21, 1994, with reply briefs to be filed i
on or before November 30, 1994. II

\

\\

Ii
'il
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Three hearings have been held in the cases which are "'•. .4 subject of 'I
this decision, a hearing on March 21, 1994, in Charleston, West Virginia,
addressing specifically the merits of the Staff-proposed EAS plan filed
in August of 1993, which actually generated the reopening and rehearing I
of these cases, and the community of interest hearings scheduled for the \1

Mason and Frankfort areas. The March 21, 1994 transcript will be re- 1,1

ferred to as Transcript Volume I (Tr. Vol. I); the Mason community of
interest transcript for the October 13, 1994 hearing will be referred to i
as Transcript Volume II (Tr. vol. II); and the Frankfort community of \
interest transcript for the October 18, 1994 hearing will be referred to
as Transcript Volume III (Tr. Vol. III). Further, at the March 21, 1994
hearing, BA-WV, Citizens and Commission Staff all introduced exhibits
into evidence. When the community of interest hearings were held,

I specifically the Mason community of interest hearing, at which additional
prepared testimony was submitted by all three parties, the same exhibit
numbers were reused. Therefore, the Administrative Law JUdge will

I redesignate the exhibits received into evidence at the Mason community of
nterest hearing to follOWing the numbering for the exhibits established

I -at the March 21, 1994 hearing. Therefore, the document designated as
Citizens Exhibit No. 1 at the October 13, 1994 hearing will be redesig
nated as Citizens Exhibit No.2; the documents received into evidence at
the October 13 hearing a8 Bell Atlantic Exhibit Nos. 1 and 2 will be



redesignated as aell Atlantic Exhibit Nos. 2 and 3; and the exhibi t
received into evidence at the October 13, 1994 hearing as Staff Exhibit
No. 1 will be redesignated as Staff Exhibit No.3.

DISCUSSION OF THE ISSUES

The posture of these consolidated complaint cases has changed
significantly since the first hearing held on March 21, 1994. From the
filing of the Staff-proposed EAS plan in Auqust of 1993, through the
October 1994 community of interest hearing., Commission Staff has been
arguing that the Public Service Commission has the authority to require
the local exchange companies in West Virginia to take whatever steps are
necessary to provide interstate or interLATA local calling between
communities affected with a strong community of intere.t. That Commis
sion Staff assertion of jurisdiction over interLATA or interstate local
calling for the West Virginia Public Service Co_ission generated the
mo.t substantial dispute. between the various partie. to the.e proceed
ing.. However, in its Initial Brief filed herein on November 21, 1994,
Commission Staff reversed its position and acknowledged that the Commis
sion does not have the authority to reqUire a local exchange company to
provide interstate extended area service. However, Commission Staff
expressed the hope that the local exchange companie., particularly
Citizens, after hearing the testimony of the cu.tomer. in the Ma.on/New
Haven and Fort Ashby areas, would voluntarily work with Commi.sion Staff
~oward the provision of the interstate EAB which wa. requested in these
.roceedings.

The posture of Case No. 92-1188-T-C, the Ma.on proceeding, has also
changed significantly a. a result of a shift in the po.ition of Bell
Atlantic-West Virginia, Inc. At the hearing in Ma.on, through the
testimony of its witness, Susan Lawson, which will be discussed subse
quently, Bell-Atlantic informed the parties and the public that it had
determined that ther~ w~s a sufficient community of interest between the
communities of Mason, West Virginia, and Pomeroy, Ohio, to justify the
provision of local calling between those communities. Therefore, Bell
Atlantic committed to constructing the facilities nece.sary to provide I
tdhat servbice at its owin ico• t . TfhfUS' tdherae lalPpear

l
tO

i
be ino i.sues in \,

ispute etween Comm •• on Sta an e At ant enCase No.
92-1188-T-C. However, ba.ed upon the Administrative Law Judge's reading
of Judge Green'. Order in United States of America v. GTE Corporation,
Civil Action No. 93-1298, filed on December 17, 1993, which wa. received
into evidence in the.e proceedings as Citizens Cross-Examination Exhibit
No.1, the fact that 8ell Atlantic-West Virginia, Inc., has committed to
attempt to provide interstate EAS between Mason, West Virginia, and
Pomeroy, Ohio, in and of itself, would not be sufficient to obtain a
waiver of the existing LATA boundary from Judge Green. A. discu.sed in
the September 7, 1994 Recommended Decision denying the motions to dismiss

Ii these proceedings, the state regulatory agency authorized to make commu
II nity of interest determinations must find that a sufficient community of
i, I Itere.t exists between the various exchange. at i ••ue to warrant the
,i provision of local service across LATA boundaries. Therefore, the

Administrative Law Judge must still assess the te.timony pre.ented at the
Mason community of int-erest hearing, and determine whether or not a



sufficient community of interest exists between Mason, West Virginia, and
Pomeroy and Middleport, Ohio, to justify the seeking of a waiver of the
LATA restrictions for tho.e communities.

Since all partie. to the.e proceeding. are now in agreement that the
Public Service Commission doe. not have the jurisdiction to require Bell
Atlantic and Citizens to provide the interLATA EAS proposed by Staff in
its August 9, 1993 plan, the Administrative Law JUdge believes it is
unnecessary to discuss that jurisdictional is.ue any further. Addition
ally, the Administrative Law Judge is of the opinion that the acknowl
edgement of lack of Commission jurisdiction by Commis.ion Staff renders
it inappropriate for the Administrative Law JUdge to address the merits
of the Staff plan or to adopt any portion of that Staff plan. Rather,
based upon the legal arguments submitted to the Administrative Law Judge
and her own reading of the Court Order in Citizens Cro.a-Examination
Exhibi t No.1, the Ac1ministrative Law Judge is of the opinion that the
only issue legitimately remaining to be discussed in the.e cases is
whether or not a sufficient community of intere.t exists, between the
affected West Virginia communities on the one hand and the out-of-state
communities on the other hand, to justify the seeking of a waver of LATA
restrictions by the affected telephone utilities and/or Commission Staff.
Accordingly, the only determination which will be made by the AdIIlinis
trative Law Judge in this recommended decision is whether or not that
community of interest exists between the affected exchanges.

Mason/New Haven Community of Interest

The community of interest hearing scheduled for Mason, West Virgin- \
ia, technically was de.igned to obtain te.ti_ony and evidence on the
community of interest between Mason and New Haven, West Virginia, with 1.\

the community of Pomeroy, Ohio, on the other side of the Ohio River, Ii
which constitutes the bord~L wetween Ohio and West Virginia in that ~red.

In reality, however, the Mason community of interest hearing took exten
sive testimony not only from residents of Mason and New Haven, but also
from residents of Pomeroy and Middleport, Ohio, verifying the interde
pendence and interrelationship of these four communities. The importance
of this issue to the four river communities listed above was emphasized
by the appearance and testimony of the Mayors of all four affected
communities, Mayor Fred Taylor from the Town of Mason; Mayor Grayson Pat
Williamson from New Haven; Mayor John Sletner of Pomeroy, Ohio; and Mayor
Dewey Morton, the Village of Middleport, Ohio. (Tr. Vol. II, pp. 55,
58-59, 66-68, 74-77). In addition, not only did the hearing generate a
large turnout of residents from the communities of Mason and New Haven,
but it also generated a large turnout of residents from the communities

i of Pomeroy and Middleport, Ohio.

The testimony at the Mason community of interest hearing indicated
'I that, while Mason, New Haven, Pomeroy, and Middleport are each individual
i; lmmuni ties, wi.th their own local governments, the residents of these

..our communi ties consider them to be one large consolidated communi ty.
I Most of the individuals who testified explained that they lived in one 1.\

state and worked in the other, with the estimate being that as many as
50\ of the people in the four _co_mm_u~~ties live in one state and w_o~r.~k__i_n_\\



the other state. (Tr. Vol. II, pp. 35, 36, 38, 40, 42-43, 44, 45, 48,
50-51, 52, 56, 61-62, 64, 69, 73, 79). All of the speakers had family
and friends on both sides of the river in the.e communi tie. and engaged
several times p.r day in inter. tate calling of di.tance. of five mile. or
le.s, becaus.) ot their job., families, school. and friends, although,
because ot the cost, most of the speakers tried to limit either the
number or duration of those calls to the extent po.sible. The cons.nsus
of all of the sp.akers was that their inter.tate calling volume. would
substantially increase if local service was in.tituted b.tween these four
communities. (Tr. Vol. II, pp. 30, 33, 35, 38, 41, 43, 50, 51, 52, 53,
54, 55, 56, 58-59, 60, 61-62, 63, 64, 65, 69, 71, 74, 76, 77, 78, 79).

Repre.entative. of numerous bu.ine.... from the area, including
banks, sup.rmark.ts, furniture stores, pharmacies and other businesses in

I
· the four communi tie. explained that they have significant numbers of
I customers on both sides of the river in all four communities and that all

I

II of the businesses in the four communi tie. experience large telephone
bills because of the amount of interstate calling that i. nece.sary to
run their businesse.. (Tr. Vol. II, pp. 33, 34, 37, 38, 39-40, 41, 42,
43, 44, 45, 48, 54, 55, 56, 57, 60, 61, 62, 63, 64, 66-67, 69,71, 72-73,
76, 77).

Several parents of school age children and t.achers from both West
Virginia and Ohio schools noted that it i. quite common for parents of
-:hildren attending school in one state to work in the other state,
..:ausing a significant monthly telephone expens. tor the Ohio and We.t
Virginia kindergarten, elementary, junior high and ••nior high .chool•.
Teachers and principals from schools from all four communiti•• noted that
it is not uncommon for the .chool. to have to contact parent. directly I

for a variety of reason., such as illne•• , ab.ence, parent/teacher I
conferences and school events. All of the school. must accommodate these :11
high telephone bill. in their budgets due to the lack of local calling
between these four communities. (Tr. Vol. II, pp. 42-43, 48, SO-56, 58,
65, 69, 70-71, 79, 8u).

I
I,.

The fire departments in the four communities work clos.ly in con- III
junction with each other, and have entered into mutual assistance pacts.
I t is not unusual for the f ire departments to respond jointly to ca 11 5 on I

I',

The testimony at the hearing also indicated that the hospitals and
other medical fac11it1•• 1n the area, inclUding doctors, dentists and \1

II
pharmacies, routinely treat patients and have patrons . from all four 1",,\

communi ties and experience the same sort of problems with high long,
distance calling expense, even though most of the residents of the area I
live within a ten-mile radius of each other. (Tr. Vol. II, pp. 30, 33,
35, 38, 43, 51, 58, 59, 60-61, 62, 63, 79). The area emergency medical
service. personnel routinely transport patients between the two states,

, to doctors, hospitels and clinics, and have a significant amount of
telephone calling between these facilities and their base areas, to avoid
tying up the ambulance radios with non-emergency communication, once the

;: patient has been delivered to the destination, and to avoid revealing
Ii personal information over the radio, since many people in the area have
,! police scanners and can monitor the EMS radio trans.is.ions. (Tr. Vol .

. I, pp. 60, 67) .'



It. 1\

ooth sides of the river, provide backup assistance to each other or loan ;1

equipment betw.en the various communitie.. Additionally, the four fire
departments work togeth.r formulating regional .mergency plan., and, as a
result, experience significant long distanc. calling .xpen.... Further,
the businesses that supply equipment to the fire departm.nts are located,
principally, on the Ohio sid. of the river, so the West Virginia fire
departments experience fr.quent long distance calling expense for this
reason as well. (Tr. Vol. II, pp. 32, 41, 46, 53, 55, 67, 68, 71, 76).

The local civic organizations for all four communities work closely
. together and coordinate and plan events with each other, and experience
, daily interstate calling. Several local civic organizations have resi- q

dents of both Ohio and West Virginia on their boards, because of this II
close interrelationship. (Tr. Vol. II, pp. 69-70). \1

if

Economic development organizations from the four communities also I

'I work as one, treating the area as one con.olidated economic development 1\

location, working together to bring bu.ine•• into any of the four commu- :1
I: ni ties. However, the economic devAlopment .ffo~t. of this area are being Ii
! I hampered by the existing LATA boundary, which divid.. the four communi - II
i ties. Additionally, the Ma.on/New Haven/Pomeroy/Middleport area is \
i further hampered in its economic development efforts because of the

existence of local calling across the LATA boundary and state boundary
between Gallipolis, Ohio, and Pt. Pleasant, We.t Virginia, to the south, \
4nd Belpre, Ohio, and Parkersburg, West Virginia to the north. The lack

f local calling between the Mason/New Haven/Pom.roy/Middl.port communi- I
cies has been a severe economic deterrent to new bu. in••••• entering the 'II
area, since businesses are more likely to go to the community to the
south or the community to the north where local calling aero•• the river :1

I

is available. (Tr. Vol. II, pp. 40, 43, 45, 46-47, 53, 61, 62, 67, 73, :i
74-75). ii

,
\The four local governments also work closely with each other, I'

communicating about delinq'.:ant municipal service cu.tomers, i. e., water ;1

and sewer services, who may relocate from an Ohio community to a West il
Virginia community or vice versa, to avoid delinquent bills. Addition- I

ally, the local governments work closely together on general planning for
the area, including emergency and economic development plans, and pro-:
v iding ass istance during times of emergency to each other. (Tr. Vol. I I, ,i
pp. 46-47, 55, 70, 75-76).

II
Indeed, the unusual characteristics of this interdependent area II

caused Bell Atlantic to halt its opposition to prOViding local calling 11

across the Ohio River to Pomeroy, Ohio, from Ma.on, West Virginia, after 1\'

it conducted a survey of its Mason exchange customers to determine their
communi ty 0 f interest with Pomeroy, Ohio. Bell Atlantic mai led a cus - I

tomer survey to every customer in its Mason exchange, 854 customers I and II
received responses from approximately 400, or 47\, which i. one of the 1

1

\

highest responses to one of these surveys that Bell Atlantic had ever
-een. (Tr. Vo.l. II, pp. 6-7; Bell Atlantic Ex. No.3). The Mason II

-<change customers who responded to the survey indicated that they!1
I averaged 17.4 calls per month per customer to Pomeroy, Ohio, with t. he !\

'I median number of calls being 10 per month per customer. The sub Ject .,
II matter of these calls included medical calls, business calls, employment (:

')



tatters family and schools. Eighty-thr•• perc.nt (83') of the respon
d.nt. to the .urv.y indicated that, if calling to POMroy was local I

calling, th.y would incr.... the number of c.ll. th.y ak. per month.
Additionally, the surv.y provided an opportunity for the re.pondents to
list the various problems caused by the l.ck of loc.l calling or the
benefits they would receive from local c.lling to Pomeroy, Ohio, which
mirrored the comments made during the hearing by the various witnesses.
(Tr. Vol. II, pp. 7-10; Bell Atlantic Ex. No.3).

As a result of the results of the co_unity of interest survey
conducted by it, Bell Atlantic explained at the Mason community of
interest hearing that it would seek the necessary approvals to commence
prOViding local calling from its Mason exchange to the Pomeroy, Ohio,
exchange. Bell Atlantic will expend between $250,000 And $450,000 in
order to implement local calling from Bell Atlantic'. Ma.on exchange to
Pomeroy, Ohio. (Tr. Vol. II, pp. 5-6; Bell Atlantic Ex. No.2, pp. 1-2).
The facilities required include a river cro.sing and additional central
office equipment. (Bell Atlantic Ex. No.2, p. 2).

Upon consideration of all of the above te.timony, the Admini.trative
Law Judge is of the opinion that a sub.tantial co_unity of inter.st
exists between Bell Atlantic's M.son exchange and Citizen.' New Haven
exchange, on the one hand, and the co_unities of Po.eroy and Middleport,
Ohio, on the other hand. Accordingly, the Administrative Law JUdge
believes that any efforts which the two Defendant telephone companie. can
ndertake to establish local service fro. their We.t Virginia exchange.

_0 Pomeroy and Middleport, Ohio, would be legitimate effort. to address a
real calling need and would comply with the require.entl .stablished by
the federal government for obtaining waiver. or modification. of existing
LATA boundaries. There can be no question fro. the te.timony presented
at the Mason community of interest hearing that the lack of local calling
from Mason and New Haven, West Virginia, to Pomeroy and Middleport, Ohio,
is causing significant difficulties for the West Virginia and Ohio
residents in these four communities and is impeding the economic devel
opment of this area. The unusual way in which this area has developed,
with this cross -r i ver interdependence between bus in.sse. and famil ies
more than justifies the finding that a substantial community of interest
exists between the two West Virginia towns and the two Ohio towns suffi
cient to justify obtaining a waiver, if possible, from the existing LATA
boundary to provide local telephone service between these communities.

With respect to Citizens' New Haven exchange, the Administrative Law
Judge will direct Citizens to cooperate with Commi.sion Staff in obtain
ing the necessary calling data to enable it to formulate a cost estimate

I for establishing interstate EAS from New Haven, We.t Virginia, to Pomeroy
and Middleport, Ohio. Since the parties have not specified all of the
data that should be accumulated to make the nece••ary deterainations, the
Administrative Law JUdge will simply order Citizens to obtain and provide
the data to be specified by Commission Staff.

Ii
.lJ.l • .- ••• v A ..



Fort Ashby Community of Interest 11

I
While the number of attendees at the Fort Ashby community of inter-

est hearing significantly exceeded the attendance at the Mason community
of interest hearing, unfortunately, a significant amount of testimony was
presented by attendees at the Fort Ashby community of interest hearing
which was not actually relevant to the specific issues involved in that
proceeding. Further, a review of the testimony presented at the Fort
Ashby community of interest hearing indicates that there is not the
interdependence between the Maryland telephone exchanges and the West
Virginia telephone exchanges as was exhibited during the Mason community
of interest hearing regarding the affected Ohio and West Virginia commu
nities.

However, the testimony presented at the Fort Ashby community of
i interest hearing did indicate that the ~~~~erland, Maryland, area is the

emergency, employment, economic, busine•• and cultural center for the
! northern Mineral County, West Virginia, area, including the Fort Ashby
I exchange which is the subject of this proceeding. (Tr. Vol. III, pp. 8,
:1 15, 23, 37, 56, 62, 73-74, 90). The Fort Ashby exchange is only eight
:i miles from Cumberland, Maryland. (Tr. Vol. III, pp. 12-13). Approxi-

mately 25' of the entire Mineral County population is employed in Alle
gheny County (the county in which Cumberland is located), with apprOXi
mately 35' to 40' of the Fort Ashby area residents working in Cumberland.
Tr. Vol. III, pp. 8, 12, 18, 42, 47, 64). Many Fort Ashby exchange

residents, as a result, frequently are required to make long distance
telephone calls to reach their places of employment or, when at work,
their childrens' schools in West Virginia. (Id.). Mineral County, West
Virginia, is included in the Cumberland metropolitan statistical area for
census and economic study purposes. (Tr. Vol. III, pp. 18-19, 40). It
was noted that it is almost impossible to tell where the Fort Ashby area
ends and the Cumberland area begins because the cOllUllunit1«~· have grown
together. (Tr. Vol. III, p. 37). ,

All of the bus inesses and schools in the Fort Ashby, West Virginia, \1

exchange must communicate on a daily basis with busin.sses in the \
Cumberland, Maryland, exchanges to obtain supplies that they need and to I
deal with customers. As an example, the bank in the Fort Ashby exchange
is a branch of a Cumberland bank and must communicate constantly across I
the LATA boundary with Cumberland, Maryland. All of the schools must 'I
deal with vendors in the Cumberland area because most of the supplies
they require cannot be obtained in their local calling vicinity. Items
such as building supplies and other high cost items must generally be

, purchased in the Cumberland area because they cannot be obtained locally.
(Tr. Vol. III, pp. 25-26, 33-34, 35, 36, 38, 46-47, 49-50, 52-53, 56,
59-60, 61, 62, 71, 81, 90). Additionally, the various schools in the
Fort Ashby exchange have to call into Cumberland several times per day in
order to contact parents of school age children working in Allegheny
~ounty. (Tr. Vol. III, pp. 28-29, 33, 34, 56-57).

Fort Ashby, West Virginia, is one of the few areas remaining in the I,

Mineral County/Allegheny County area which still has a significant amount \1\

of land available for development, for both residential and commercial [.
purposes. Many businesses and individuals are inter.sted in relocating II



into the Fort A.hby area, but, once they find out about the limited local
calling area and the fact that Cumberland is a long di.tance call, they
choo.e to locate in other areas. Several public office holder. froll
Mineral County empha.ized that economic develop.ent in Mineral County,
and the Fort Ashby area particularly, i. being .ignificantly hindered a.
a result of the configuration of the LATA. in the area and the inability
to make a local call to Cumberland, Maryland. (Tr. Vol. III, pp. 10-11,
14 - 15 , 16 - 17, 23- 24, 25 , 37 - 38, 40 - 41, 54, 60, 93- 94 ) . As an examp1e 0 f
the expansion of the Cumberland, Maryland metropolitan area into Mineral
County, West Virginia, it was pointed out that the City of Cumberland
airport is located in Mineral County. (Tr. Vol. III, pp. 10-11).

Most of the residents of the Fort Ashby exchange, not to mention
Mineral County, generally, obtain their principal medical care from
hospitals, clinics and doctor. in the Cumberland area. While there is a
ho~~ital in Keyser, We.t Virginia, according to the te.timony pre.ented
a~ ~ne hearing, it generally handle. 1... complicated procedures. For
any specialized .ervice., for any ob.tetric care, care for premature
babies and other such .ervice., the re.ident. in the Fort A.hby exchange
are dependent upon Cumberland, Maryland. ApprOXimately 95' of the
Mineral County emergency ambulance calls go to Cumberland area hospital.,
wi th the re.ul ting long di.tance telephone calls between the ambulance
bases and Cumberland for the same reason. as di.cus.ed during the Mason
community of interest hearing. (Tr. Vol. III, pp. 17, 46, 57, 62-63, 67,
71, 74, 76-77, 81, 85-86, 87-88, 95).

Upon consideration of all of the above, the Adainistrative Law Judge
i. of the opinion that .ufficient te.timony was pre.ented at the Fort
A.hby community of interest hearing to demonstrate that there i. a .trong
community of interest between the Fort Ashby exchange of Citizens Tele
communication. Company of We.t Virginia, Inc., and the Cumberland ex
changes, which community of interest is significant enough to ju.tify
sec~ing a waive~ of th~ LATA boundary in the area to permit interstate
EAS between the Fort Ashby exchange and the Cumberland exchanges. The
high level of employment of re.idents in the Fort Ashby exchange in
Allegheny County, Maryland, alone, would indicate a .trong and signifi
cant community of intere.t between the two areas. When that knowledge is
coupled with the emergency and medical reliance upon the Cumberland area
by the Fort A.hby exchange, as well a. the reliance on bu.ine•••• in the
Cumberland, Maryland, area to supply re.ident. and commercial enterprises
in the Fort Ashby exchange with the .upplie. and products that they need,
the conclusion is inescapable that the Fort A.hby exchange in Mineral
County has a .trong community of interest with the Cumberland exchange•.

As with the problema with regard to the Citizens' New Haven ex
change, no call ing data has been accumulated to indicate the call ing
volumes from the Fort Ashby exchange to the Cumberland exchanges, so that

'I Citizens would be able to establish a cost estimate for prOViding the
:\ inter. tate EAS from Fort Ashby to Cumberland if a waiver of the LATA
!; 'oundary is ultimately obtained from the United States District Court .

...•:herefore, a. with the determination on the New Haven eXChange, the
, Administrative Law Judge will order Citizens to cooperate with Commission

Staff in accumulating whatever data Commi•• ion Staff believe. is neces
sary to review and make a final determination on providing inter.tate EAS

II
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